SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK : IAS PART 19

In the Matter of the Application of

NEW YORK CITY PEDICAB OWNERS'
ASSOCIATION, INC., NEW YORK PEDICABS,
INC., d/b/a MANHATTAN RICKSHAW COMPANY,
MR. RICKSHAW, LLC, and SHOSHANNAH
PEARLMAN,

Petitioners,
Index No.
-against- 112671/07

NEW YORK CITY DEPARTMENT OF CONSUMER
AFFAIRS and CITY OF NEW YORK,

Respondents.

EDWARD H. LEHNER, J.:

This litigation was commenced as an Article 78 proceeding to invalidate
regulations issued by the Department of Consumer Affairs (“DCA”) that allegedly
are in conflict with the statute authorizing the issuance thereof. At oral argument 1t
was agreed that the court may consider the petition as one seeking a declaratory
judgment (tr. p. 7).

The instant dispute emanates from the enactment of Local Law 19 [Chapter 2
of title 20 of the Administrative Code of the City of New York] (the “Statute”),
which became effective on April 23, 2007 when the New York City Council

overrode the veto of the Mayor. The law seeks to regulate the pedicab business in



the City by requi;ing all pedicabs to display a registration plate, but limits the
number of plates that may be issued by DCA at any one time to 325 (§20-25la),
and provides that no more than 30 plates may be issued for any pedicab business at
any one time (§20-251b). The controversy herein relates to regulations 1ssued by
DCA that permit the issuance of pedicab business licenses to persons who did not
own a pedicab at the time of applying for the license and permit an applicant to
seek more licenses than the number of pedicabs then owned, which regulations
petitioners claim conflict with the Statute.

In an order to show cause dated September 17, 2007, Justice John
Stackhouse stayed the implementation of the Statute and the regulations adopted
pursuant thereto, which stay I continued at oral argument pending determination of
the motion before me.

The Statute

The pertinent provisions of the Statute are as follows:

20-249 Definitions

b) “Owned” or “owns” shall mean possession with good legal title, or

possesston under a lease, reserve title contract, conditional sales

agreement or vendor's agreement or similar agreement.

d) “Pedicab owner” or “owner” shall mean any person who owns one
or more pedicabs in the city of New York.



e) “Pedicab business” or “business” shall mean a pedicab owner who
operates or authorizes the operation of one or more pedicabs in the
city of New York.

§20-250 Pedicab business license. a. It shall be unlawful for a
pedicab owner to conduct a pedicab business unless such pedicab
owner shall have first obtained from the commissioner a pedicab
business license.

b. In order to obtain, amend or renew a pedicab business license, a
pedicab owner must provide the commissioner with the following:

1. A list of all pedicabs owned, leased or controlled by such pedicab
owner for which such owner seeks registration pursuant to section
20-255. Each such pedicab shall be uniquely identified on such list;

2. Proof that there is in force for the full license term a policy of
public liability and property damage insurance that meets the
requirements of section 20-253 of this subchapter for each pedicab
listed pursuant to paragraph one of this subdivision; and

3. Such other information as the commissioner may require to
establish the pedicab owner's eligibility for a pedicab business license
under this subchapter.

* %k %

d. Notwithstanding subdivision a of this section, a person holding a
pedicab driver license shall not be required to obtain a pedicab
business license to drive a pedicab that is owned by a pedicab business
licensed under this subchapter.

§20-251. Cap on pedicabs.



c. The commissioner may prescribe by rule the process by which the
number of pedicabs that each pedicab business can register is
determined, consistent with the caps specified in subdivisions a and b
of this section, including but not limited to, the procedures for the
initial application and issuance of pedicab business licenses. Such
selection process may consider whether the applicant has, prior to the
enactment of this subchapter, owned or operated a pedicab and give
priority to applicants who can provide proof of such previous
ownership or operation of a pedicab.

Section 20-251, containing the last quoted provision as well as the above
mentioned limitations on the number of licenses that may be issued, will expire
“two years after it shall have become a law.” The Statute is effective “150 days
after it shall have become a law” (§5 of Local Law 19). The report of the City
Council Committee on Consumer Affairs dated February 28, 2007 states that the
Council intends that the Police and Transportation Departments issue a report
within 18 months of the effective date of the Statute indicating the “effectiveness”

thereof, including the limitations imposed on the number of licenses that may be

1ssued.

The Regulations

To regulate the issuance of registration plates, §416(a) 3 of the
regulations of DCA provides for the creation of two pools of applicants, as follows:

3. The Commissioner shall identify two pools from the applicant pool
for registration plates. The first such pool shall be established as the
established business applicant pool for registration plates by including
all applicants qualified as described in subdivision (b) of this section.
The second such pool shall be established as the new business
applicant pool for registration plates by including all qualified
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appl.icants as described in paragraph one of subdivision (¢) of this

section.

The term “established pedicab business” is defined as “a business that has
been engaged in a bona fide pedicab business before April 23, 2007.” [§2-415(d)].
The new business pool, created by subdivision “(c)” of §416 of the regulations, is
not the subject of the instant litigation as it appears that all of the 325 authorized
plates will be issued to those coming within the definition of an “established
pedicab business.”

Section 2-416(b) of the regulations, dealing

with  established
pedicab businesses
and which contains
the challenged
provision

permitting a
pedicab  operator
who is not an
owner of a pedicab
to apply for a

registration plate,






